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1. Executive Summary

Though Africa is a demographically young continent her older inhabitants experience
considerable vulnerability resulting in the violations of their human rights both
individually and systemically. While African human rights instruments and to some
extent national legislation and policies provide a broad framework for the protection
of the rights of older persons, the lack of detail and specificity, problems with capacity
and implementation and a lack of a clear focus on older persons as bearers of rights
means progress on the ground is limited.

Human rights violations range from age discrimination which often has a clear gender
dimension, abuse and violence in both domestic and institutional settings which
disproportionately affect older women, lack of participation in matters affecting the
elderly and a failure to discharge the various social and economic rights to which
they are entitled including the right to health care, work, education, social security,
food and adequate nutrition. The HIV/AIDS pandemic has also meant that older
persons carry a disproportionate burden of family responsibility.

While in traditional African societies older persons were generally supported and
cared for by their children or extended family, the changing societal dynamic brought
about by among other factors, globalisation, urbanisation and the HIV/AIDS
pandemic has impacted negatively on the cohesion of the family and its ability to
create a nurturing and enabling environment for the protection of older persons.
Under these circumstances there is clearly a need for increased state intervention in
support of the elderly based on universal human rights norms and standards. While
the African Charter provides a broad normative rights framework, there may be merit
in developing a specific treaty that articulates both clear and concise human rights
standards for older persons and provides a mechanism for implementation and
accountability, both of which are currently lacking.

2. Methodology

This paper is in the form of a literature survey using publicly available primary and
secondary sources. In addition telephonic and face to face interviews were
conducted.

3. Key Findings

» While the African Charter is said to be uniquely African in its content it lacks
the specificity to respond to and address the human rights challenges relative
to older persons.

» There is no coherent legislation and policy on the rights of older people in
most African states.

» Policy and legislation relevant for the rights of older people does not
incorporate all the obligations flowing from the African Charter on Human and
Peoples’ Rights (African Charter) and other regional human rights
instruments.

» Domestic legislation and policies of relevance to the rights of older people
should be systematically collected and analysed.

» The rights of older persons should be included in the guidelines on state
reporting under the African Charter and in the African Peer Review
Mechanism Questionnaire.



» Discussions around the possible development of an international convention
on the rights of older persons should closely follow the efforts of the African
Commission on Human and Peoples’ Rights (African Commission) to develop
a regional instrument as well as any other similar regional initiatives should
they exist.

» There are no effective redress mechanisms in place to address the situations
where the rights of older persons have been violated.

» There appears to be a general lack of knowledge and awareness relating to
the rights of older persons and the concept of older persons as rights bearers.

4. Detailed Analysis

4.1 Context

Africa is demographically a young continent. In 2000 only 5.1 % of the population of
Africa was 60 years or older.® However, this percentage is set to double by the year
2050. At the global level the percentage of the population which is 60 years or older
is set to increase from 10% in 2000 to 21.1% in 2050.? Though the number of older
persons in Africa will increase significantly over the coming years, Africa is set to
remain a young continent from a global perspective. Still, as explored in this paper
there are many challenges facing older people on the continent. Traditionally older
persons were taken care of by the extended family when no longer able to take part
in economic activity. Elders (in particular men) were respected and consulted on
issues concerning the community and played an important role in conflict resolution.
While these traditional values are still evident they have come under increased strain
as a result of factors such as urbanisation, globalisation and not least the HIV/AIDS
pandemic.® The notion that ‘we take care of our elders’ is still often heard but is
increasingly not reflected in reality.

A number of international policy documents have been adopted to strengthen the
protection of older persons. The 1982 Vienna International Plan of Action on Ageing
and the 1991 United Nations Principles for Older Persons were reinforced in 2002
through the Madrid International Plan of Action on Ageing at the global level, and the
African Union Policy Framework and Plan of Action on Ageing at the regional level.
Underlying these plans are the five ‘areas of concern for older persons’ as expressed
in the 1991 UN principles: independence, participation, care, self-fulfiiment and
dignity.

In 2007 the African Commission on Human and Peoples’ Rights (African
Commission) decided to establish a Focal Point on the Rights of Older Persons in
Africa with the view to initially consider developing a declaration to be followed by a
treaty dealing with the rights and welfare of older persons in Africa.* The African
Commission held a consultative meeting on the rights of older persons in Mauritius at
the beginning of October 2008.°

4.2 Protection of older persons in the African human rights system

The African Charter on Human and Peoples’ Rights® (African Charter) which entered
into force in 1986 and which all African Union member states have ratified has two
provisions which are of specific relevance for older persons. Article 18(4) provides for
‘special measures of protection in keeping with their physical or moral needs’ for the
aged. Article 29(1) provides that everyone has the duty ‘to respect his parents at all
times, to maintain them in case of need.” Article 26(c) of the African Youth Charter
reiterates this responsibility in stating that ‘[yJouth shall have the duty to have full
respect for parents and elders and assist them anytime in cases of need.” The
Protocol to the African Charter on the Rights of Women in Africa in article 22(b)



prohibits discrimination based on age.? The Protocol also provides for ‘specific
measures commensurate with [the] physical, economic and social needs [of elderly
women] as well as their access to employment and professional training’ and that
elderly women shall be guaranteed freedom from violence and the right to be treated
with dignity.

In addition to the elderly-specific rights, the African Charter includes both civil and
political and socio-economic rights of relevance to older persons. Of socio-economic
rights, the Charter only has explicit provisions on the right to work, health and
education. However, the provisions of the Charter have been interpreted widely both
in the Commission’s case law and in resolutions adopted by the Commission.® In
addition, the Charter provides that the Commission ‘shall draw inspiration from ...
instruments adopted by the United Nations and by African countries’.’® The
Commission can thus make use of for example the UN Principles for Older Persons™*
and the AU Policy Framework to interpret the provisions of the Charter. Article 1 of
the African Charter obliges member States to the Charter to ‘recognize the rights,
duties and freedoms enshrined ... and to undertake to adopt legislative and other
measures to give effect to them.’

A survey of recent state reports to the African Commission however suggests that
state parties to the African Charter do not sufficiently deal with the rights of older
persons in their reports, despite the provisions in the Charter.*? The state report of
Benin only mentions that literacy classes have been organised for the elderly.® The
state report of Nigeria notes that ‘the aged are protected against any exploitation
whatsoever and against moral and material neglect’ but does not provide any
details.’* The state report of the Democratic Republic of the Congo only makes
reference to article 49 of the Constitution which provides for specific protection
measures for ‘the senior citizen’.’® The African Commission’s Guidelines for National
Periodic Reports may partly be blamed for the omission to discuss the
implementation of the rights of older persons as they require States to report on
what has been done to ‘improve the condition’ of women, children and the disabled
as vulnerable groups while no reference is made in the guidelines to older persons.®
A significant reason for the few references to the implementation of the rights of older
persons may be found in Kenya’'s state report which notes that there is no ‘major
problem’ with regard to the protection of older persons as ‘under traditional African
systems children are to take care of their aged parents.”” Thus the idea of older
persons as bearers of rights is not an idea that has gained sufficient currency in the
context of the African human rights system.

4.3 Policy and legislation of African states

The AU Policy Framework calls on states to ‘ensure that the specific needs of older
people are taken into account’ in national development plans.*® A survey of Poverty
Reduction Strategy Papers (PRSPs) adopted by African states confirms that older
people are generally recognised as a vulnerable group.’®* Many PRSPs however
provide little in terms of policy prescriptions aimed at the protection of older persons.
Among those which do, the Mozambique PRSP provides for the establishment of
open community centres, financial and physical assistance to unsupported elderly
and sensitisation activities with regard to the rights of the elderly.*® The Senegalese
PRSP provides for inter alia ‘a minimum allowance for seniors’ without pensions,
specialized geriatric services and free access to healthcare services for the elderly.”
The Guinean PRSP provides for the '[e]stablishment of mechanisms to disseminate
and raise public awareness of laws and conventions protecting women, children,

disabled persons and elderly persons'.??



In Tanzania, the National Strategy for Growth and Reduction of Poverty has set
targets that include ensuring that 40% of older persons are covered by effective
social protection measures as well as ensuring that access to district courts is
improved and enhanced in cases involving older people. In order to facilitate the
identification of vulnerable persons and provide them with appropriate supports, the
capacity of local authorities is identified as requiring strengthening .%

By utilising strategies such as strengthening the judicial system, extending coverage
of the legal reforms and continued review of succession, inheritance, customary,
marriage Acts and laws that address the rights of vulnerable groups such as older
persons in Tanzania, the target of ensuring timely justice for all, particularly the poor
and vulnerable groups, placed on the development agenda.?*

The African Peer Review Mechanism (APRM) is a governance monitoring tool
established under the New Partnership for Africa’'s Development (NEPAD). The
process is voluntary and so far six country review reports have been published.?
One of the objectives of the APRM is the promotion and protection of the rights of
vulnerable groups. Older persons are identified in the reports as vulnerable but there
are few specific policy prescriptions to address the situation in the national
programmes of action that accompany the reports. The Rwanda programme of action
provides for a social protection policy, with the aged among the stakeholders, by
2005.%° The Algeria programme of action provides for the ‘finalization of the bill on the
elderly’ by 2008.>" The Ghana programme of action provides that the National Policy
on the Aged should be published and implemented by 2006.% This has not
happened and it is noteworthy that the process of drafting a national policy in Ghana
has been going on since 1997.%°

Only three African constitutions explicitly prohibit discrimination on the grounds of
age.* However, 25 constitutions make provision for rights of older persons in one
form or another.®* For example the Constitution of Ethiopia provides in the bill of
rights under the heading ‘economic, social and cultural rights’ that the ‘state shall,
within available means, allocate resources to provide rehabilitation and assistance to
... the aged ...".* The Ugandan Constitution under National Objectives and Directive
Principles of State Policy provides that ‘[tlhe state shall make reasonable provision
for the welfare and maintenance of the aged.”

Only a few countries in Africa have specific legislation dealing with older persons.
Mauritius adopted The Protection of Elderly Persons Act in 2005 and South Africa
adopted the Older Persons Act in 2006.** In most countries legislation dealing
specifically with older persons is limited to issues dealing with pension funds for civil
servants or those in other formal employment.*® National policies or plan of actions
on ageing have been adopted in a few African countries.®® Other legislation and
policies have an impact on older persons. Ghana’'s country report on the
implementation of the Madrid Plan of Action on Ageing notes the importance of the
National Population Policy, the National Social Protection Strategy, the National
Disability Policy and the National Health Insurance Scheme.®’

4.4 Defining older persons

The AU Policy Framework adopts the definition used by the United Nations which
defines an older person as anyone over 60 years old. National policies and
legislation tend to follow the national retirement age.® However, it should be noted
that the concept of retirement means little to the majority of Africans who work in the
informal sector, often in agriculture, until they are no longer physically able.*



The differentiation between men (65 years) and women (60 years) in the South
African Older Persons Act is likely to be amended after section 10 of the Social
Assistance Act was amended in 2008 to phase in older person’s grants to everyone
over 60 years by 2010. This followed legal action which challenged the different
retirement ages as constituting unfair discrimination on the grounds of sex and age.*
This differentiation would arguably have also violated the equality guarantee provided
for in Article 3 of the African Charter.

4.5 Discrimination

The African Charter on Human and Peoples’ Rights does not explicitly prohibit
discrimination on the grounds of age, but it could be argued that such discrimination
would fall under the prohibition of discrimination on the grounds of ‘other status’.
Such an interpretation is reinforced by the Protocol on the Rights of Women.
Measures to improve access to employment for older persons is included in some
national development plans, but as noted below the vast number of Africans work in
the informal sector.

Linked to discrimination is participation in decision making. To ensure participation of
older persons in decision making at the local level the Local Government Act of
Uganda provides for ‘representation of two older persons, male and female elected

by older persons Local Government Councils’.**

4.6 Human Security

4.6.1 Personal Violence

Linked to discrimination is the incidence of violence against older persons, which
affects older women disproportionately. The Protocol on the Rights of Women in
Africa provides that elderly women shall be guaranteed freedom from violence and
the right to be treated with dignity. Reports from various African countries indicate
that older persons, in particular women, accused of witchcraft are beaten, driven from
their homes and even killed.*’ There are also reports from some countries of killings
to inherit property.*® Abuse (physical, emotional and sexual), within the family as well
as in institutional settings, have also been reported and the ordinary criminal justice
processes may not be structured in a way to best respond to such forms of abuse.*

Domestic violence acts have been adopted in a few African countries. Persons
protected under these laws generally include elderly persons in relation to their
children.”® Special provisions to address violence against older persons are also
included in the South African Older Persons Act and the Mauritian Protection of
Elderly Persons Act.

4.6.2 Property and Inheritance

Article 21 of the African Charter provides that ‘all peoples shall freely dispose of their
wealth and natural resources. This right shall be exercised in the exclusive interest of
the people. In no case shall a people be deprived of it.’

Many violations of the rights of older persons in Africa have a clear gender
dimension. Customs that provides that only a man can inherit property has been
declared unconstitutional in many African countries, but lack of knowledge of such
rulings means that the situation in many cases has not changed in practice. llliteracy
is high in many African countries, in particular among elderly women in rural areas.*
Adult literacy programs have been instituted in some countries.*’ Improved gender-
equal literacy rates in younger groups mean that the situation is bound to improve
over time.



Existing laws in Tanzania that govern widows’ inheritance rights continue to not only
contradict laws on the right to access to land and rights related to marriage and
discriminate against women and girl children but also are discriminatory in that
different laws apply to different people. It is argued that disputes over property and
inheritance are often the underlying causes of witchcraft allegations and violence
against older women. There is no uniform inheritance law that applies equally to all
Tanzanians, inheritance being governed by a series of laws that apply to individuals
depending on their religion, tribal origin, or whether they live their lives according to
customary practices. Under this discriminatory system, individuals from different
backgrounds are treated differently and confusion can arise over which system of law
should govern the distribution of the deceased’s estate.*®

In South Africa the Constitutional Court, in the matter of Bhe and Others v
Magistrate, Khayelitsha and Others; Shibi v Sithole and Others; SA Human Rights
Commission and Another v President of the RSA and Another*, declared the rule of
male primogeniture as it applies in African customary law to the inheritance of
property to be inconsistent with the Constitution and invalid to the extent that it
excludes or hinders women and extra-marital children from inheriting property.

However it must be noted that notwithstanding any progressive judgements, broader
policy developments or legislation changing social reality is considerably more
difficult as power relations, social structures and the weight and force of customs and
tradition often stand as an obstacle to change.

4.6.3 Social Security

Although the African Charter does not have any specific provision dealing with the
right to social security, the rights enshrined in Article 5, 6 and 16 which speak to
human dignity, security of the person and ones right to enjoy the best attainable state
of physical and mental health respectively, may be interpreted collectively to
encompass ones right to social security.

The provision of social security is in many contexts central to attempts to lift older
persons out of poverty. In South Africa pensions for older persons remain a primary
source of income. However bureaucratic and other obstacles often prevent access to
social security and these include the effective provision of identity documentation,
delays in the processing of applications and corruption within the administration of
the social security system.*® The provision of social security differs considerably from
country to country ranging from universal systems to means tested systems but the
reality is that the large majority of African countries simply do not have any system of
state provided social security.

Many older women in Mozambique are denied their right to social security by not
being able to have access to their rights because they do not have identity
documentation which proves their eligibility for entitlements. Lack of data
disaggregated by age and sex prevents the formulation of appropriate policies and
programmes for older women. Supporting the collection and analysis of such data
would improve design and resource allocation of policies and programmes.>*

4.6.4 Armed Conflict

As is the case with social security, the African Charter does not have any specific
provision dealing with the issue of armed conflict. However a reading of Articles 2, 5
and 6, which in this case speaks to every individuals right to enjoy the freedoms
recognised and guaranteed under the African Charter without distinction of any kind
including the right to human dignity and the security of the person respectively would



certainly permit an interpretation that covers persons who are victims of or vulnerable
to armed conflict.

Wars and internal conflict have displaced millions on the Continent and older persons
have been more affected than any other group. Their inability to flee situations of
danger easily has rendered them vulnerable to violence and attacks. They are often
at the end of the line when limited resources are distributed; relocation and
resettlement are more difficult for older persons, with most programmes targeting the
young. Social security systems have not been able to respond effectively leaving a
fractured social structure and older persons marginalised.”? At the same time older
persons have traditionally played an important role in conflict resolution and as noted
in the AU policy framework such contributions must be recognised and utilised.*®

4.6.7 Food Security

Security is not only about physical violence. Many older persons stay in the
countryside while their children move to the cities. Food security is already a serious
problem in many African countries and the report of the Inter-governmental Panel on
Climate Change suggests that climate change is likely to have a severe impact on
the production and availability of food in Africa.>® Under these circumstances older
persons carry a disproportionate share of the burden in providing for their families
and the intervention from the state and international donors is often needed. This can
take the form of subsidies to poor farmers or a pension system as discussed below.*®
It has been argued that improved food security would also lead to less physical
violence against older persons, in particular alleged witches.®

Article 16 in the African Charter which deals with every individuals right to enjoy the
best attainable state of physical and mental health may be interpreted to fall squarely
within the issue of food security.

4.6.8 Support

For those who have had the advantage of formal employment, contributory pension
benefits are often not sufficient to provide for independent living in old age. The
situation is even worse for the vast majority of older persons in Africa who are
engaged in agriculture or informal trading and tends to work as long as their health
allows after which they become dependent on the good will of others.

As noted above article 29(1) of the African Charter provides that every individual has
the duty to maintain parents in case of need. The social structure underlying the duty
to support ones parents is still prevalent in many parts of Africa but changes from
traditional ways of life and in particular the HIV/AIDS pandemic has changed the
underlying societal dynamic. The reduction of the traditional support base, the
(extended) family, as a consequence of societal change has been noted in many
countries.”” At a meeting of the African Gerontological Society in 1999 a Ugandan
government official noted that ‘the primary responsibility for providing support and
care [for the elderly] has shifted from families and the community to institutions.”®
However, it is generally recognised that institutionalised care should only be a last
resort.® Abuse of older persons in institutionalised care was one of the reasons
behind the adoption of the Older Persons Act in South Africa.®

It is clear that most African states do not have the capacity to adequately take care of
all their older persons. The Rwanda EDPRS for example provides that social
assistance is needed for the ‘unsupported elderly’.®* Many African states focus on
efforts to rebuilding family support.®? For example Ghana aims to provide
‘multifaceted support to build family capacity to provide for and care for its members



according to their particular needs as girls, boys, women, men and the elderly taking

into account peculiar social norms and practices’.®®

The AU Policy Framework calls on states to ‘[e]nact legislation requiring adult
children to provide support for their parents.”®* This is in line with the African human
rights instruments cited above. The Algerian Constitution provides for a duty of
children to help and assist their parents.®® The Older Persons Act of South Africa
makes ‘economic abuse’ of the elderly an offence. It could be argued that one of the
categories of economic abuse namely ‘the unreasonable deprivation of economic
and financial resources which the older person requires out of necessity’ in a
‘relationship where there is an expectation of trust’,*® could be read to imply a duty to
provide for parents. The Protection of Elderly Persons Act, 2005, of Mauritius
similarly provides that ‘[a]jny person who wilfully fails to provide an elderly person
under his care with adequate food, medical attention, shelter and clothing shall
commit an offence’.?’ It is questionable whether criminalisation is the best way to
bring about change in particular in countries with already overburdened criminal
justice systems.

Some countries focus on support to all elderly. The Declaration of Population Policy
of Benin includes a provision on ‘comfortable social security allocation’ for the
eIderIy.68 However, few African states can afford this and only Botswana, Lesotho
and Mauritius have implemented universal non-contributory social pensions, while
Namibia and South Africa has means tested non-contributory social pensions.®® In
many countries there is no state support and only those who have been employed in
the formal sector and contributed to a pension fund will receive a pension. The
Tanzania national ageing policy calls on local authorities and NGOs to sensitise
people in the informal sector on the importance to save for old age.”® Some countries
have or plan programs providing for income generating projects, cash transfers or
other support to destitute elderly.”* Issues to consider with regard to cash transfer
systems include accessibility, security and corruption.”?

4.6.9 The impact of the HIV/AIDS pandemic

Caring for children takes up a lot of time for the elderly, in particular women. What is
new in the context of the HIV/AIDS pandemic is that the elderly must now take care
of both their sick children and their grandchildren and often at the same time must
secure resources to sustain both themselves and their dependants. In sub-Saharan
Africa about 13 million children have lost one or both parents to Aids while in
Namibia, South Africa, Botswana, Malawi, Tanzania and Zimbabwe up to 60% or
orphaned children live in a grand-parent headed household with little support from
the State let alone the impact it has on their health (physical and emotional) of the
older caregiver.” The effect of the HIV/AIDS pandemic on the elderly has been
extensively documented, but is not sufficiently reflected in African HIV and AIDS
policies.” On the contrary the requirement in Article 18 of the Charter that ‘the aged
shall have the right to special measures of protection’ may ring hollow to many older
persons and frankly may for now be difficult to be translated into reality.

4.6.10 Health Care

Despite legalisation guaranteeing older women'’s access to free basic health care,
many women are unable to realise this right. As stated above older women provide
the majority of care for adults and young children affected by HIV and AIDS and are
themselves vulnerable to infection.

In Mozambique, including targets for older women carers in their National Plan for
HIV, including older women’'s health needs in strategies for medical care or
community health projects, and collecting HIV and AIDS surveillance data



disaggregated by age and sex for those over 49 years old, are concrete measures
that would improve realisation of their right to health care.”™

Difficulties in accessing the free health care to which vulnerable older people are
entitled in Tanzania is an issue for both older women and men, in terms of proving
they are “vulnerable”, having the identification necessary to prove their eligibility and
travelling long distances to health posts, although high levels of illiteracy can further
disadvantage women.”®

Older persons receive free health care in some African countries.”” Some countries
have included geriatrics in their medical training and opened specialised geriatric
units.”® Health interventions primarily focusing on older persons include free cataract
operations.”” However, in most countries there are limitations to what sort of
procedures will be covered by the state and drugs are most of the time not provided
for free.’® Another problem is that health facilites may be located far away in
particular in the rural areas, where the vast majority of older persons live. It is
certainly questionable whether existing practice complies with the injunction in Article
16 of the African Charter that ‘every individual shall enjoy the best attainable state of
physical and mental health’.

5. Conclusion

While human rights have become an important medium through which we can
advocate and advance the idea of a more just and caring society, the reality is that in
the complexity of things human rights norms and standards cannot in themselves
always change social reality. What they do however is to provide a universal
framework for the type of standards we wish to achieve, serve as a basis by which
public opinion can be mobilised and hopefully contribute to changing the
consciousness of society and ultimately become the common basis by which States
agree to hold each other accountable to commonly agreed norms and standards.

The African Union has been active in developing a framework for the protection of
older persons in Africa. In addition to the AU Policy Framework and Plan of Action on
Ageing referred to throughout this paper, a Social Policy Framework for Africa was
adopted by the AU on 31 October 2008. The Focal Point on the Rights of Older
Persons of the African Commission is in the process of developing a regional
instrument for the protection of older persons. Conceptually these remain impressive
commitments.

At the domestic level the situation is different. Most African countries have still a long
way to go to develop specific policies and legislation dealing with the rights of older
persons. While the African Charter provides a broad framework, it is a lack of
specificity in the area of older person’s rights which means widely mixed and differing
practice across the Continent. Research in the area would be helped if there was a
systematic collection of national laws and policies affecting older persons in African
countries. Such research should also focus on measures established to ensure
implementation of policies.

The lack of an effective response to the various violations of rights of older persons
constitutes a violation of the African Charter on Human and Peoples’ Rights. It is
therefore imperative that the rights of older persons take on a more important role in
monitoring compliance with the African Charter and other human rights treaties.
NGOs active in the field of the rights of older persons should be encouraged to
submit shadow reports to monitoring bodies and make use of the complaints



procedure under the African Charter. It may well be that an African Declaration,
followed by a treaty would provide the necessary specificity and serve as a vehicle
through which there can be a greater mobilisation of opinion and resources to
effectively address the legitimate rights demands of older persons.
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